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an interval of six weeks. No doubt if Impey had used
all his influence over the other judges he might have
succeeded in inducing them to respite Nuncornar, indeed
if he had prevailed on any one of them, his casting
vote would have been decisive; but it is one thin^r to
say that he was one of a body of four judges who
unanimously decided not to grant a respite, and quite
another to say that he ought to have respited Nuncomar,
as if he personally had had to decide the question; that
he would not hear of mercy, as if he personally had
roughly repulsed solicitations for mercy; and that he
would not hear of delay, as if he had personally pressed
on the execution with indecent haste.

Passing from this, what is to be said of the conduct of
the court in omitting to respite Nuncomar ? What were-
their powers, and what was their duty as to the exercise
of those powers ? Their powers were conferred by a
clause in the Charter in these words, "And whereas
" cases may arise in which it may be proper to remit the
tc general severity of the law, we do hereby authorise and
" empower the said Court to reprieve and suspend the
" execution of any capital sentence, wherein there shall
" appear in their judgment a proper occasion for mercy,
"until our pleasure shall be known, and they shall in
" such case transmit to us a state of the case, and of the
" evidence, and of their reasons for recommending the
" criminal to our mercy." These words obviously confer a
discretionary power. They do not impose any definite
positive obligation, and there is this distinction between
the two things. Definite positive obligations must be
discharged at all events. All that can be expected of the
person in whom a discretionary power is vested, is to
exercise it in good faith and to the best of his judgment